
T his is a how-to guide to drafting arbitration clauses for commercial healthcare contracts
using American Arbitration Association (AAA) administration under AAA rules, and the
AAA standard arbitration clause with suggested modifications and additions.1 Although

there are nontraditional methods of arbitration that parties could consider,2 and which may
be utilized in lieu of, or incorporated into, the AAA’s rules, this article will focus on arbitra-
tion under the AAA Commercial Arbitration Rules and the AAA Healthcare Payor-Provider
Arbitration Rules, either of which could be used in a healthcare contract.3 The AAA’s
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newer rules—the payor-provider rules—were
specifically designed for claim payment disputes
between “healthcare payors” (e.g., insurance
companies, health maintenance organizations,
healthcare plans and the like) and “healthcare
providers” (e.g., doctors, medical practices, den-
tists, nurses, medical laboratories, and others who
provide healthcare services). Parties who do not
qualify as payors and providers must use the
commercial rules, while those who do qualify can
choose between the commercial rules and the
payor-provider rules. For parties who do qualify
as payors and providers, the payor-provider rules
are likely to be the frontrunner since they were
prepared by the AAA with the input of the AAA
Healthcare Dispute Resolution Advisory Coun -
cil, on which I serve, along with representatives
of hospitals, doctors, HMOs and insurers, and
they were designed to allow payors and providers
to arbitrate while “containing transaction costs,
reducing time spent on resolution of each claim
and potentially preserving ongoing business rela-
tionships.”4

The goals of efficient dispute resolution at
lower cost may be especially important to pro -
viders and payors in the current sluggish econo-
my. So may the flexibility of the payor-provider
rules. An example of this flexibility is the aggre-
gation of claims provision, which allows a pro -
vider to aggregate reimbursement claims involv-
ing multiple patients or multiple dates of service.
Some of the major differences between the com-
mercial and payor-provider rules are highlighted
in the sidebar on page 47. (A more detailed com-
parison of the two sets of rules can be found in a
chart, “Payor-Provider Rules vs. Com mer cial
Rules: At a Glance,” on the AAA Web site at
www.adr.org.)

As important as the AAA rules themselves is
the ability of the parties to deviate from the rules.
Both the commercial rules and the payor-
provider rules expressly state that the parties may
vary the rules by written agreement.5 Once the
arbitrator is appointed, his or her consent is
required for a rule change, so the best approach
is to tailor the rules in the arbitration clause,
which eliminates the need for any consent.

There is one difference between the commer-

cial rules and payor-provider rules when it comes
to modification of the rules. The AAA and the
arbitrator may make the right to vary the payor-
provider rules “subject to additional fees by the
AAA or the arbitrator.”6 The AAA and/or the
arbitrator may be more inclined to impose addi-
tional fees if the parties change the rules in a way
that would make the arbitration more complex.

The balance of this article discusses how key
provisions in the commercial rules and the payor-
provider rules operate. It also indicates some of
the ways parties might want to modify them and
suggests additional clauses that the parties might
want to consider adding to their arbitration
clause.

Summary of Operative Provisions

AAA Healthcare Payor-Provider Arbitration Rules

The payor-provider rules, unlike the commer-
cial rules, provide for three distinct electable
“tracks.” Regardless of the amount in controver-
sy, when a dispute arises, the parties may agree to

use either: (1) the desk/telephonic track, (2) the
regular track, or (3) the complex track. Absent
specific agreement, the regular track will govern.7

All cases under the payor-provider rules have
one arbitrator appointed, unless the parties other -
wise agree.8 The arbitrator is selected from the
AAA National Healthcare Panel.9

Track selection determines whether there will
be an oral hearing and the amount of discovery
available to each party. The regular track rules
contemplate that the parties may have to disclose
certain provider information, enrollee informa-
tion, and billing information.10 With respect to
documents, they provide that the arbitrator may
order a pre-hearing exchange of documents and
other information, if consistent with the expedit-
ed nature of the arbitration, and the exchange of
witness lists and exhibits.11 In addition, the par-
ties are limited to one deposition per person.12

The desk/telephonic track rules are designed
to provide a swift proceeding.13 They allow the
parties to agree to resolve any claim or counter-
claim of any size based on documents (i.e., initial
and rebuttal documents and briefs, if any).14 No
other discovery (i.e., depositions) is allowed,
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unless there are extraordinary circumstances and
an arbitrator finds that depositions (or other
methods of discovery) are necessary to prevent an
unfair or unjust result.15 To supplement the
record, the arbitrator may order one or more
telephonic hearings.16

The complex track rules17 allow, in addition to
the document production and exchanges referred
to in the regular track rules,18 two depositions per
party.19 They also give the arbitrator discretion
to order the use of interrogatories, if good cause
is shown and consistent with the expedited nature
of arbitration.20

AAA Commercial Arbitration Rules

The commercial rules do not have elected
tracks. They have “Expedited Procedures” and
“Large, Complex Case Procedures” (LCC Pro -
cedures) that apply to cases involving specified
dollar amounts.21

The default number of arbitrators under the
commercial rules is one arbitrator (unless the
parties otherwise agree) who is selected from the
AAA’s National Roster of Commercial Arbi -
trators. There is an exception from the one-arbi-
trator rule for cases under the LCC Procedures.22

The Expedited Procedures apply when the
matter in controversy involves $75,000 or less
(unless the parties or the AAA determines other-
wise).23 They provide that the parties may agree
to have a decision based on documents when no
party’s claim exceeds $10,000.24

The LCC Procedures provide that the parties
can agree to have one or three arbitrators. If they
are unable to agree, three arbitrators will decide
the case if a claim or counterclaim involves at
least $1 million, while one arbitrator will decide
it if each claim and counterclaim is less than $1
million.25

The payor-provider rules and the commercial
rules, notwithstanding the Expedited Procedures
and the LCC Procedures, allow the parties to
waive an oral hearing.26 So it is possible for par-
ties to agree to obtain a decision based on docu-
ments, regardless of the size of the case.

Rules that Could Be Modified

Number of Arbitrators/Method of Appointment

The number of arbitrators has a major effect
on the cost of arbitration. It is obviously less
expensive to pay one arbitrator than three. It is
apparent that the AAA considered one arbitrator
to be sufficient, as do I, by making one arbitrator
the default rule for cases under the payor-
provider rules27 and for smaller (less then $1 mil-
lion) cases under the commercial rules.28 How -

ever, as noted above, the AAA allows the parties
to agree to three arbitrators if they so desire.29

Before agreeing to three arbitrators, the par-
ties should discuss with counsel the benefits and
drawbacks of that decision. On the plus side,
three arbitrators have more collective expertise
than just one. It is often a less contentious pro -
cess to select three arbitrators than it is to select
only one arbitrator. A panel of three also insu-
lates the parties against the generally un checked
judgment of a single arbitrator.

On the negative side, having three arbitrators
creates delay and higher costs due to difficulties
in scheduling hearings around three busy sched-
ules and the fact that three times the amount of
arbitrator compensation must be paid. Also, there
is the possibility that the AAA and/or the arbitra-
tors could increase their fees if the rules do not
require three arbitrators.

As for the method of selecting the arbitrators,
the AAA rules provide for the “list/strike”
method when the parties have not specified the
method of selection, whether the parties are
using one arbitrator or three.30 This method
works well, so there is generally no need to speci-

RULE

number of arbi-
trators in large,
complex case

number of arbi-
trators in all
other cases

depositions 
(regular case)

depositions
(large, complex
case)

aggregation of
claims

substitute with-
drawn claims

track election
requirement 

ability to vary
rules 

decision based
on documents

applicable panel

COMMERCIAL

three absent con   -
trary agreement

one absent con-
trary agreement

none specified

none specified

not specified

not specified

no, since there
are no tracks.

yes

yes if Expedited
Pro cedures apply
and case under
$10K

commercial or
LCCP panel

PAYOR-PROVIDER

one absent con-
trary agreeement

one absent con-
trary agreement

one deposition 
per party

two per party

allowed 

allowed 

yes, absent elec-
tion regular track
is default rule

yes, but possible
additional fees 

yes for desk/tele-
phonic track 

experienced
healthcare panel 
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fy a different method in the arbitration agree-
ment. However, many parties provide for a
method of selection in their arbitration clause
when they have decided to use three neutral arbi-
trators. Under this method, or a variation there-
of, each party ap points one arbitrator, and the
two party-appointed arbitrators appoint the third
arbitrator, who becomes the chair of the panel.

Arbitrator Compensation

Both the commercial rules and the payor-
provider rules provide that the parties are to
compensate arbitrators at their “stated rate of
compensation.”31 Usually this rate is based on the
amount of time spent on the arbitration. Both the
commercial rules and the payor-provider rules
state that any other arrangement for paying arbi-
trators must be made through the AAA.32 Many
parties are interested in a fixed-fee compensation

arrangement. The following clause is an example
of how parties can request fixed-fee arbitration:

The parties agree to request that the AAA
Case Manager inquire as to whether prospec-
tive arbitrators would be willing to arbitrate
the dispute for a fixed fee and, if so, the
amount of such fee, and to relay such informa-
tion to the parties.

The parties should consider the advantages
and disadvantages of a fixed fee or any alternative
fee arrangement they are contemplating. For
example, a fixed fee allows the parties to know
the full amount of the arbitrator’s compensation
at the outset. Especially in cases requiring an
arbitrator with great stature (and, presumably, a
commensurately great “rate of compensation”),
establishing a fixed fee would help the parties
manage costs.

A difficulty with this arrangement is that it is
often hard to predict how long an arbitration
proceeding will take, which is necessary to deter-
mine an appropriate fixed fee. Therefore, arbitra-
tors may request a high fixed fee to make sure
that they will not be under-compensated. Some
arbitrators will decline or hesitate to agree to
arbitrate a case based on a fixed-fee arrangement.

Place of Arbitration

The payor-provider rules state that the arbi-
trator “shall set the date, time, and place for each
hearing.”33 The commercial rules provide that
the parties “may mutually agree on the locale
where the arbitration is to be held.”34 Both sets of
rules provide that “[i]f any party requests that the
hearing be held in a specific locale and the other
party files no objection thereto within 15 days
after notice of the request has been sent to it by
the AAA, the locale shall be the one requested. If
a party objects to the locale requested by the
other party, the AAA shall have the power to
determine the locale, and its decision shall be
final and binding.”

It is generally good practice to put the location
of the arbitration in the arbitration clause. It
eliminates an area of possible disagreement later
on and provides predictability.

Confidentiality

The AAA-ABA Code of Ethics for Arbitrators
in Commercial Disputes says in Canon VI(2) that
arbitrators “shall keep confidential all matters
relating to the arbitration proceedings and deci-
sion.”35 Both the commercial rules and the
payor-provider rules require arbitrators and the
AAA to respect the confidentiality of the pro-
ceedings.36 There are no other provisions in the
commercial rules mentioning confidentiality and
the parties and their counsel are not generally
bound to maintain the confidentiality of any
aspect of an arbitration proceeding. However, the
payor-provider rules have a unique rule barring
the dissemination or publication of the award,
unless the parties agree otherwise in writing, or
unless required by law, “except to the extent nec-
essary to effectuate enforcement of the award or
following issuance of a court order.”37

If the parties wish greater confidentiality pro-
tection (as commercial parties often do to avoid
negative publicity, prevent disclosure of intellec-
tual property and trade secrets, among other rea-
sons), they can provide for it by contract. Indeed
the payor-provider rules say that, during the pre-
liminary hearing, the arbitrator may consider

Some details that parties could specify in their 
arbitration clause include the place of arbitration, 
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“[w]hether the parties wish to enter into a confi-
dentiality agreement that could cover, among
other things, information exchanged by the par-
ties in the course of the arbitration or any award
entered by the arbitrator.”38 Confidentiality
agreements are, however, costly to implement,
and difficult to enforce; nevertheless, experienced
arbitrators often require them to protect propri-
etary and patient information consistent with
federal law (e.g., Health Insurance Portability
and Accountability Act of 1996 (HIPAA)).

Instead of, or in addition to, a confidentiality
agreement, the parties could provide the follow-
ing clause in their arbitration clause.

Except as may be required by law, neither a
party nor an arbitrator may disclose the exis-
tence, content, or results of any arbitration
hereunder without the prior written consent of
both parties.

Conduct of Proceedings and Evidence

One feature of arbitration that distinguishes it
from litigation in court is that judicial rules of
civil procedure and evidence do not apply in arbi-
tration. Nevertheless, some lawyers want the
arbitrator to adhere to the Federal Rules of Evi -
dence and/or Civil Procedure. I do not recom-
mend this. Arbitration is a different process from
litigation. Litigation procedures and rules of evi-
dence belong in court. Stricter rules of procedure
and evidence can bog down proceedings with
cumbersome procedural/evidentiary rulings.
Some rules of evidence could be perceived as
unfair, such as when substantively valid evidence
cannot be introduced on procedural grounds.

If the lawyers want to litigate in arbitration,
they should discuss this with their clients. It is like-
ly the clients had more expeditious AAA arbitra-
tion rules in mind when they agreed to arbitrate.

All AAA rules give the arbitrator the discretion
to conduct the proceedings “with a view to expe-
diting the resolution of the dispute.” They also
give the arbitrator authority to rule on the admis-
sibility, relevance, and materiality of the evi-
dence; and to exclude cumulative or irrelevant
evidence, provided that the parties are treated
with equality and each party has the right to be
heard and is given “a fair opportunity to present
its case.”39

Moreover, some rules pertaining to the form
in which evidence can be introduced in arbitra-
tion are more relaxed than in court proceedings.
Both the commercial rules and the payor-
provider rules allow direct evidence to be pre-
sented at the hearing by declaration (i.e., a writ-
ten statement that is not notarized) or affidavit (a

written statement that is notarized).40 These rules
state that the arbitrators shall “receive and con-
sider the evidence of witnesses by declaration or
affidavit, but shall give it only such weight as the
arbitrator deems it entitled to after consideration
of any objection made to its admission.”41 While
video-taped testimony is not expressly author-
ized, conceivably an arbitrator could allow it on
the same basis as a declaration.

The witness affidavit procedure is drawn from
international arbitration, where the practice is to
require the witness to appear at the hearing for
cross-examination. The procedure is intended to
save money and time. But since neither the com-
mercial rules nor the payor-provider rules re -
quire the affiant or declarant to appear for cross-
examination, either in person or by video confer-
ence, the parties could be concerned that the
arbitrator might give too much or too little cre-
dence to evidence presented by affidavit or decla-
ration. To allay this concern, the parties could
provide in their arbitration agreement that a wit-
ness declaration or affidavit may be used only if
the witness attends the hearing for purposes of
live cross-examination, or if the witness cannot
attend, he or she participates by video confer-
ence.

Video-conferencing is sometimes used in arbi-
tration in order to avoid delay and scheduling
difficulties. This technology allows a witness who
is unable to appear in person at a scheduled hear-
ing to testify on direct and be cross-examined. It
also eliminates the cost and inconveniences of
travel. However, it may be more difficult for the
arbitrator to determine if the witness is credible.

Parties and arbitrators will have to weigh the
efficiency and expediency of allowing witnesses
to participate in the hearing by video conference
against the costs and delay that may occur if live
testimony is required.

Discovery

As shown above, the payor-provider rules pro-
vide more specific discovery rules than the com-
mercial rules. Where the rules do not specify the
type of discovery, the arbitrator has considerable
discretion to determine the amount of discovery.
To curb that discretion, the parties may choose
to describe in their arbitration clause the amount
and type of permitted discovery. For example,
they can specify particular methods (e.g., deposi-
tions and interrogatories) and amounts of discov-
ery to be allowed (e.g., the number of depositions
and interrogatories). The parties can also set a
time limit for completion of discovery.

Under either set of rules, parties should weigh
the benefits and burdens of increased discovery.
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Will more depositions uncover more relevant
evidence? Will interrogatories lead to a fairer
proceeding? How much more will it cost? How
much more time will it take? The answers to
these questions should help the parties decide
both how much discovery to provide for in their
arbitration clause as well as how much to seek
when a dispute arises.

Optional Rules for Emergency Relief

Both the commercial rules and the payor-
provider rules contain “Optional Rules for
Emergency Measures of Protection” to resolve
critical is sues that require resolution before the
arbitrator is appointed, such as to
preserve the status quo and prevent
a party from disposing of its as -
sets.42 Parties must elect to have
the optional rules apply in a spe-
cial agree ment or in their arbitra-
tion clause.43 I recommend mak-
ing this election with a clause such
as this one:

The parties also agree that the
AAA Optional Rules for Emer -
gency Measures of Protection
shall apply to the proceedings.

Post-Hearing Briefs

Arbitrators are supposed to con-
duct the proceedings, whether
under the commercial rules or the
payor-provider rules, “with a view
to expediting the resolution of the
dispute.”44 Although the rules con-
template that post-hearing briefs could be filed,
they are not re quired. Arbitrators may believe that
post-hearing briefs are unnecessary because they
already understand the issues, the evidence, and
the parties’ arguments. The parties can ensure
that they have the right to submit briefs by in -
cluding language similar to the following in the
arbitration clause:

The parties shall have 30 days to file briefs
after the last day of the final evidentiary hear-
ing.

While the parties may welcome the opportuni-
ty to present reasoned arguments after the hear-
ing, they should consider how much it would cost
and the time it will take for their attorneys to re -
search, write, edit, and submit these briefs. The
submission of post-hearing briefs will delay the
closing of the hearing and therefore the issuance
of the award.

Reasoned Awards

Neither the commercial rules nor the payor-
provider rules require arbitrators to give rea-
soned awards. The commercial rules state that
awards “shall be in writing,”45 but an “arbitrator
need not render a reasoned award unless the par-
ties request such an award in writing prior to
appointment of the arbitrator, or unless the arbi-
trator determines that a reasoned award is ap pro -
priate.”46 The payor-provider rules have an iden-
tical provision.47 Thus, the parties can specify the
kind of award they want and they can do this in
their arbitration agreement. The following lan-
guage can be used to request a reasoned award:

The award of the arbitrators
shall be accompanied by a
statement of the reasons upon
which the award is based.

The award shall be in writing,
shall be signed by a majority of
the arbitrators, and shall in -
clude a statement setting forth
the reasons for the disposition
of any claim.

However, requiring a reasoned
award in an arbitration clause in -
creases the cost of arbitration and
extends its length, so that type of
award should not be re quired
without thoughtful consideration
by the drafter. The parties will
have an other opportunity to de -
cide whether to have a reasoned
award after a dispute arises. At
that time they can advise the AAA

of their preference before the arbitrator is ap -
pointed. Failing this, only the arbitrator can man-
date a reasoned award. I am loath to do this if the
parties neither provided for a reasoned award in
their agreement nor jointly petitioned the AAA
for such an award in advance of my appointment.

At one time arbitrators thought that by provid-
ing written reasons, their awards would be more
vulnerable to challenge. That concern has been
allayed with judicial precedent that shows that
reasoned opinions actually in crease the likelihood
that the award will be upheld.

Costs and Attorney Fees
The American rule in litigation and arbitration

is that the parties pay their own expenses and
attorney fees. The AAA rules provide that attor-
ney fees may be awarded only if requested by
both parties, or authorized by their agreement, or
by law.48

The parties can require the arbitrator to apply
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the American rule or reverse the American rule.
The following clauses allow attorney fees and
costs to be awarded:

The prevailing party shall be entitled to an
award of reasonable attorney fees determined
by the arbitrators.
The arbitrators shall award to the prevailing
party, if any, as determined by the arbitrators,
all of its costs and fees. “Costs and fees” mean
all reasonable pre-award expenses of the arbi-
tration, including the arbitrator’s compensa-
tion, administrative fees, travel expenses, out-of-
pocket expenses such as copying and telephone,
court costs, witness fees, and attorney fees.
The parties could decide that each party bear

its own costs and expenses and share the arbitra-
tor’s compensation, or give the arbitrator discre-
tion to allocate arbitration costs and expenses,
including the arbitrator’s compensation, but
excluding attorney fees.

Each party shall bear its own costs and expens-
es and bear an equal share of administrative
fees and the arbitrators’ compensation.
The arbitrators may determine how the costs
and expenses of the arbitration shall be allocat-
ed between the parties, but they shall not
award attorney fees.
Agreeing on a division of costs and fees be -

forehand establishes a predictable payment
scheme agreeable to both parties. On the other
hand, the arbitrator has one less tool to control
the behavior of the parties and their counsel.
Thus, it may make more sense to give the arbi-
trator discretion to take into account the facts
and circumstances of each case, and fairly appor-
tion fees and costs based on the conduct of both
parties.

Res Judicata and Collateral Estoppel

In general, whether a prior arbitration award
can have a preclusive effect on a related proceed-
ing is left to the discretion of the arbitrator or
other decision maker in the related proceeding.

However, the payor-pro vider rules contain a
unique provision stating that awards in proceed-
ings under these rules do not have res judicata,
collateral estoppel, or precedential effect unless
the parties otherwise agree in writing.49

If operating outside the payor-provider rules,
the parties can specify that arbitrations will not
have res judicata or collateral estoppel effect using
language similar to that in the payor-provider
rules or to the following:

Findings accompanying the award are not
binding on any other person or entity in any

other proceeding.

Res judicata and estoppel affect how parties
approach arbitration, and may color their deci-
sions to enter arbitration in the first place. If res
judicata and collateral estoppel were to attach to
awards, parties would fight tooth and nail for
favorable awards. With so much at stake, they
could decide that their rights are better protected
by litigation in stead. Eliminating res judicata and
collateral estoppel would enable losing parties to
contest factual allegations if re-litigated in future
arbitrations and lawsuits. Addi tionally, they could
then mount a defense that would be more ap -
propriate to the sums at stake. If res judicata and
collateral estoppel were to apply, respondents
would have to invest more time and money to
defend their position because awards could have
broader impact.

In some situations the parties may want an
award to provide guidelines for their future deal-
ings under the same contract. In that situation res
judicata and estoppel would not need to be elimi-
nated as to future cases involving that contract.

Appeals to a Second Arbitral Panel

One of the main benefits of arbitration is that
the right to judicial review of an award is limited.
Nevertheless, especially in legally complex cases,
parties want to be able to remedy legal errors that
would otherwise not be correctable by a review-
ing court since arbitration awards are final and
binding. In order to obtain this remedy, drafters
of arbitration clauses must include a review pro-
vision. Instead of providing for review by a court,
drafters could provide for review by a second
panel of arbitrators.

A typical provision for appellate arbitration is
as follows:

Within 30 days of receipt of any award (which
shall not be binding if review is sought under
this provision), any party may notify the AAA
of an intention to appeal to a second arbitral
tribunal, constituted in the same manner as the
initial tribunal. The appeal tribunal shall be
entitled to adopt the initial award as its own,
modify the initial award, or substitute its own
award for the initial award. The appeal tribunal
shall not modify or replace the initial award
unless the [majority of the] tribunal finds the
award [violates the law or any of the grounds
for vacatur in the Federal Arbitration Act have
been satisfied]. The award of the appeal tribu-
nal shall be final and binding, and judgment
may be entered thereon by a court having
jurisdiction thereof.

D I S P U T E  R E S O L U T I O N  J O U R N A L 7



The parties can obviously change the terms
within the brackets.

Clauses that Could Be Added to the
Arbitration Clause

Arbitrator Qualifications

Arbitrators are required to be neutral and inde -
pendent of the parties.50 In administered arbitra-
tion with the AAA, parties have access to arbitra-
tors with arbitration experience and knowledge
of many fields of law and business. In the health-
care field, according to Rule R-3 of the payor-
provider rules, the National Healthcare Roster is
composed of qualified healthcare arbitrators with
a minimum of 10 years of experi-
ence in either healthcare or the
law. Before admission to the ros-
ter, applicants are required to list
on a lengthy biographical form all
healthcare arbitrations they have
conducted over the past 10 years,
together with other information.

Although the parties should
have confidence in AAA health-
care arbitrators, they could
require additional qualification,
such as a law license in the state
where arbitrations will be con-
ducted, or special expertise, such
as in medical software or account-
ing. The following are typical
examples of additional qualifica-
tions:

The arbitration proceeding
shall be conducted before a single neutral arbi-
trator who shall be an active member of the
bar of the state of [____________], actively
engaged in the practice of [__________] law
for at least 10 years.

The arbitration proceeding shall be conducted
before a panel of three neutral arbitrators, all
of whom shall have experience with, and
know ledge of, electronic computers and the
computer business, and at least one of the arbi-
trators selected will be an attorney.

The arbitrator shall be a certified public ac -
countant.

It is sometimes difficult to know at the time of
contracting the kinds of disputes that will arise.
When a case is filed with the AAA, the parties
can describe to the case manager the expertise
and skills they want their arbitrator to possess.

Like any other decision, there are pros and
cons to adding arbitrator qualifications. On the

plus side, specifying additional qualifications can
ensure a certain level of expertise in the arbitra-
tor. On the other hand, additional requirements
can make the selection process more time con-
suming and expensive. Another risk associated
with adding arbitrator qualifications is that the
pool of available arbitrators may be unnecessarily
be reduced.

Contractual Preconditions to Arbitration

It is not uncommon to specify conditions to
commencing arbitration, such as that the parties
undertake “senior executive negotiations” first,
and then mediation. In arbitration under the
payor-provider complex track, Rule C-3(d) pro-

vides that at the preliminary con-
ference, the parties consider
“mediation or other non-adju-
dicative methods of dispute reso-
lution.”

No preliminary conference is
required for the other payor-
provider tracks; however, Rule R-
8 allows for an administrative
conference with the case manag-
er, where the parties may discuss
mediation and other non-adju-
dicative measures.

Thus, it may make sense to
provide for a tiered approach in
the arbitration clause. Here is a
three-tiered dispute resolution
clause:
If a dispute arises from or relates
to this contract or the breach
thereof, and if the dispute cannot

be settled through direct discussions between
senior executives of the parties, the parties agree
to endeavor first to settle the dispute by media-
tion, administered by the American Arbitration
Association under its Commercial Mediation
Procedures, before resorting to arbitration. If
the dispute is not fully resolved within 60 days
through either of the previous techniques, any
unresolved controversy or claim arising from or
relating to this contract or breach thereof shall
be settled by arbitration administered by the
American Arbitration Association in accordance
with its [__________] Arbitration Rules, and
judgment on the award rendered by the arbitra-
tor may be entered in any court having jurisdic-
tion thereof.

Contractual prerequisites are desirable because
they give the parties an opportunity to resolve
disputes early, before they escalate and require
costlier, more contentious dispute resolution
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measures. The prospect of having to invest in an
arbitration proceeding can also motivate the par-
ties to put an end to their dispute by settlement.
But when the parties are far apart and unwilling
to compromise, the existence of contractual pre-
requisites to arbitration may needlessly prolong
the process.

Governing Law

Parties can select the substantive and proce-
dural laws they want to apply. The procedural
law is the arbitration law (lex arbitri) that will
govern the effectiveness, interpretation, and con-
struction of the arbitration clause and future arbi-
tration proceedings,51 while the substantive law
will governs the merits of the dispute. Including
the lex arbitri in the arbitration clause is benefi-
cial in terms of predictability. The parties know
in advance which law will apply in future arbitra-
tion proceedings. Furthermore, agreeing on the
procedural and substantive law eliminates the
pros  pect of conflict on these issues. Without such
a provision, arbitrators may have to spend a great
deal of time deciding choice-of-law issues. If the
parties include a governing-law clause, it is desir-
able to exclude the jurisdiction’s choice-of-law
rules in order to prevent another jurisdiction’s
law from unexpectedly applying.

The following governing law provisions may
be helpful:

This agreement shall be governed by and be
interpreted in accordance with the laws of the
State of New York, not including its conflict-of-
law rules. The parties acknowledge that this
agreement evidences a transaction involving
interstate commerce. The Federal Arbitration
Act shall govern the interpretation, and enforce -
ment of this arbitration agreement, as well as
any proceedings thereunder.

Disputes under this clause shall be resolved by
arbitration in accordance with Title 9 of the
U.S. Code (Federal Arbitration Act) and the
[Healthcare Payor-Provider] Arbitration Rules
of the Ameri can Arbitration Association.

On the other hand, it is often hard to decide in
advance which laws to select as the exact nature
of future disputes is not always foreseeable. Par -
ties may go to considerable expense to have their
legal team determine which laws are desirable. A
party unwilling to finance that research may sub-
ject itself to laws that place it at a significant dis-
advantage to the other party.

Anther decision is whether to select the FAA
as the lex arbitri. In general, the FAA is a good
choice in that it provides the parties with a feder-
al forum for enforcement. In addition, the FAA

limits the grounds to challenge enforceability.
On the other hand, it does not allow the parties
to enlarge the court’s judicial review powers and
therefore may be considered too inflexible.

Burden and Standard of Proof

The payor-provider rules and the commercial
rules both provide that the claimant shall present
its evidence first followed by the respondent, and
that the arbitrator has discretion to vary this pro-
cedure and “direct the order of proof.”52 These
rules could be interpreted to mean that the
claimant has the burden of proving its claims and
that the respondent has the burden of proving its
counterclaims. Even if there is some uncertainty,
arbitrators typically direct that the party asserting
a claim bears the burden of proof. The rules, how-
ever, are silent on the standard of proof.

The parties could agree to choose the standard
of proof and incorporate it into the arbitration
clause. The usual standard of proof in civil litiga-
tion is a preponderance of the evidence. Parties
may agree to an elevated burden of proof (e.g.,
clear and convincing evidence) in order to deter
frivolous claims. The following provision speci-
fies both the standard and burden of proof:

The party that initiated the arbitration must
prove all material facts with clear and convinc-
ing evidence.

A potential claimant with a weak case is less
likely to bring a claim that has to be proved by
clear and convincing evidence. Raising the stan -
dard of proof obviously eliminates the arbitrator’s
ability to decide based on a more liberal standard
of proof. A higher standard of proof could raise
fairness concerns if the parties are in unequal
bargaining positions.

Arbitrator Authority

Summary Disposition Motions. In theory, arbitra-
tors may entertain any summary disposition
motion that would lead to the early termination of
unmeritorious claims. However, arbitrators are
rarely willing to entertain dispositive motions
unless they are based on the statute of limitations
or failure to satisfy a condition precedent. The
reason is usually concern that the award could be
challenged on the ground that the arbitrator did
not allow a party to present its case and, therefore,
failed to consider all of the relevant evidence.

Many arbitrators require the parties to obtain
the arbitrator’s consent in order to make a dis-
positive motion. If parties want to remove that
authority from the arbitrator, they could agree in
the arbitration clause that:



Either party may file a summary disposition
motion of any kind with the arbitrator.

But they should not do this lightly, in view of the
fact that summary disposition motions are rarely
granted, and even more rarely are those denials
overturned. The briefs supporting these motions
take a great deal of time for the attorneys to
research and write, and time for the arbitrator to
review, analyze and decide. Therefore, the cost of
dispositive motions may significantly increase the
cost of the proceeding.

Punitive, Special and Consequential Damages.
The U.S. Supreme Court has held that arbitra-
tors can order punitive damages unless expressly
prohibited by the agreement.53 Parties can avoid
the assessment of such damages in an award by
including in their agreements language similar to
either of the following:

The arbitrator has no authority to award puni-
tive or other damages not measured by the
prevailing party’s actual damages, except as
may be required by statute.

The arbitrator has no authority to award puni-
tive, consequential, or special damages in any
arbitration initiated under this agreement.

When punitive, consequential, and special
damages can be awarded, arbitrators can more
closely replicate the recovery available in court
proceedings. However, these types of damages
substantially raise the stakes of arbitration for the
parties.

Consolidation. Neither the commercial rules
nor the payor-provider rules provide for consoli-
dation of related arbitrations involving the same
parties and common issues of fact, or joinder of
necessary non-parties. If the parties want to be
able to consolidate related cases and join non-
parties, they must provide for it expressly in their
arbitration agreement.

The following is a clause allowing joinder and
consolidation:

All parties concerned are bound, each to each
other, by this arbitration clause, provided that
they have signed this contract or a contract that
incorporates this contract by reference or

signed any other agreement to be bound by
this arbitration clause. Each such party agrees
that it may be joined as an additional party to
an arbitration involving other parties under any
such agreement. If more than one arbitration is
begun under any such agreement and any party
contends that two or more arbitrations are sub-
stantially related and that the issues should be
heard in one proceeding, the arbitrator(s)
selected in the first-filed of such proceedings
shall determine whether, in the interests of jus-
tice and efficiency, the proceedings should be
consolidated before that (those) arbitrator(s).

However, there is no way to force every poten-
tial party into arbitration at the same time. Non-
signatories are especially unwilling to join in arbi-
tration, which usually leads to collateral litigation,
increasing the length and cost of arbitration.

If any non-signatories are joined, the proceed-
ing will change from a two-party arbitration to a
multiple-party proceeding. Multiple-party pro-
ceedings are more complicated and expensive to
conduct. Often there are problems in selecting a
panel of arbitrators. It is possible to devise a
method for appointing arbitrators that will satisfy
the parties to a multi-party case. Absent agree-
ment among the parties, however, the AAA prac-
tice under R-11(c) of the commercial rules is for
the AAA to appoint all arbitrators.

As previously noted, only the payor-provider
rules allow aggregation of reimbursement claims.
Rule R-4(a) permits either party to file as a single
case all reimbursement-related claims. Rule-4(b)
explains that all claims arising out of a single con-
tract may be filed as a single case, even if it in -
volves multiple patients or multiple dates of serv-
ice. Even when no contract exists between a
Payor and a Provider, Rule R-4(c) allows the par-
ties to agree to submit arbitration claims arising
out of the same “bases for payment.”

Payor-provider Rule R-5 permits the parties to
substitute the same or similar claim involving the
same or a different patient and the same provider
prior to the appointment of the arbitrator, pro-
vided the substituted claim is equal to or less than
the amount of the withdrawn claim.

The usual standard of proof in civil litigation is a pre-
ponderance of the evidence. Parties could agree in their 

arbitration clause to an elevated burden of proof (e.g., clear
and convincing evidence) in order to deter frivolous claims.
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The ability to aggregate and substitute claims
in this manner provides a flexible and more
streamlined dispute resolution process than the
commercial rules, which has no claims aggrega-
tion or substitution provisions.

Class-Based Arbitration. Generally speaking, par-
ties may be able to preclude or provide for class-
based arbitration proceedings brought on behalf of
all similarly situated individuals who have agreed
to arbitrate disputes with the same respondent.
However, any provision for class-based arbitration
must be sufficiently clear in expressing the parties’
agreement to arbitrate class claims. In Stolt-Nielsen
v. AnimalFeeds Inter national, the Supreme Court
held that courts cannot interpret a clause’s silence
on the issue of class treatment as al lowing class
arbitration.54

The Supreme Court, in a 5-4 decision, recent-
ly held in AT&T Mobility LLC v. Concepcion that
the FAA preempts a state court rule holding that
class- action waivers in arbitration agreements
are unconscionable and unenforceable.55 Thus,
under the FAA, states may not condition the
enforceability of arbitration agreements on the
availability of class procedures.

The AT&T Mobility decision, however, rested
on preemption grounds and did not specifically
resolve the question of whether class-action
waivers can be enforced against plaintiffs in fed-

eral antitrust claims. The 2nd Circuit addressed
this issue in In re American Express Merchants’ Lit -
igation56 shortly before AT&T Mobility was de -
cided. It held that class-action waivers contained
in the arbitration agreements were not enforce-
able against a class of merchant plaintiffs pursu-
ing claims against American Express under the
Sherman Act. The decision was based on public
policy grounds. The 2nd Circuit had the oppor-
tunity to reconsider this decision in light of
AT&T Mobility and reached the same
conclusion.57

This could lead the Supreme Court to decide
to review the issue. Meanwhile, the law concern-
ing class arbitration waivers continues to develop.

Conclusion
Drafting healthcare arbitration clauses involves

a lot of decisions. This article is intended to
highlight these decisions and help drafters navi-
gate them. Through a well-considered arbitra-
tion clause, parties to healthcare contracts can
gain a measure of predictability in upcoming dis-
putes, and can ensure that the rules, timing, and
arbitration procedures are acceptable. In short,
parties to arbitration clauses that are tailored dur-
ing the contract-negotiation stage are less likely
to be surprised or disappointed in future arbitra-
tions. �
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